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A matter of quid
pro quo, m’lud
The demise of state funding has altered students’
attitudes to the legal profession, says Huw Morris

Privatising the Public University: The
Case of Law
By Margaret Thornton
Routledge, 270pp, £75.00
ISBN 9780415677899
Published 14 December 2011
he central focus of Margaret
Thornton’s book is the many
ways in which universitybased legal education has been
privatised over the past 20 years
in Australia, Canada, New
Zealand and the UK. Drawing on
interviews with more than 145
practising legal academics in 40
law schools, this book
concentrates on how changes in
funding regimes have altered the
ways in which students approach
higher education, as well as the
means by which academics govern
and undertake teaching and
research.
As Thornton demonstrates, the
replacement of direct state
funding of higher education from
general taxation by systems of
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deferred student payment has
encouraged commercial discourse
to infuse every aspect of life in
law schools. She suggests that
these changes have created forms
of higher education in which
“learner earners” choose
educational products by reference
to the reputation of a university,
rather than by judgements about
what they might learn. These
choices are driven by the need for
graduates to repay the costs of
their education and this has also
had a direct impact on the
curriculum. Students, she
observes, are now more likely to
study company law and
conveyancing rather than
jurisprudence, human rights and
labour law.
For Thornton, the creation of
student customers has been
accompanied by the emergence of
a new generation of managers
who – paradoxically – focus their
attentions on how their
universities can be different by
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being more like elite institutions.
In the opening chapters it is
suggested that these managers
choose to make themselves
inaccessible in order to make it
easier to manage the rank and file
academics. In latter chapters,
interviews with these same
managers reveal the pressures and
personal compromises this work
entails, as well as the barriers it
creates for others who are
prevented by personal or
institutional circumstances from
having similar influence and
career prospects.
Taken as a whole this book
usefully extends established forms
of critical analysis to new sites in
law schools in a range of common
law countries. It reveals extensive
commonalities between these
institutions without recourse to
essentialism. Meanwhile, although
US universities are not included,
the influence of American freemarket thinkers such as Milton
Friedman is explored and
identified as the ideological root
from which the withdrawal of
public funds from higher
education has grown over recent
years. Unfortunately, the common
thread of state-led and marketmediated privatisation that
Thornton focuses on is described
with a slew of shibboleths –
Americanisation, casualisation,
commodification, corporatisation,
massification and
McDonaldisation – that share the
same suffix but do not always
extend our understanding of how
these changes have altered the
balance of public and private
goods and bads for all involved in
legal education, not just the
academics who were interviewed.
So while these trends may be
evident, these terms have not
themselves been critically
reviewed. As a consequence of
these silences, these epithets
foreground the negative and draw
attention away from the beneficial
changes that have also taken
place.
This is not to say that the
growth in student numbers is not
noted, or that the increased
participation in higher education
of women and students from
ethnic minorities are not
remarked upon. All of these
things are mentioned. However,
these changes are not seen clearly
as improvements, and the views of
the students and graduates, as
well as those of their families,
friends, employers and
professional colleagues, are not

commented on. Perhaps they
shouldn’t have been; after all, this
book is about legal academics and
their experiences. On the other
hand, perhaps those other
viewpoints should have been
considered. Indeed, if we want to
maintain the public university,
perhaps we need to find ways to
let the public into the comment
and critique.
Huw Morris is pro vice-chancellor
(academic), University of Salford.
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olitical culture is a bit of an
elephant in the living room
for social scientists. It’s large
and we know it’s there, but we’re
not sure how to deal with it. As a
result, it is often ignored at the
expense of a clearer
understanding of political
transition. In his new book,
Jeffrey Goldfarb provides clear
and compelling ways to
incorporate notions of political
culture into the broader
understanding of political
transition. He uses three case
studies: the challenge to the
Communist regime in Poland; the
rhetoric of Barack Obama and his
critics in the US; and the conflict
between Palestinians and Israelis.
Throughout this engaging
book, Goldfarb gives persuasive
examples of how the “politics of
small things” can challenge
hegemonic regimes, spurring new
readings of history and cultures
that can overturn power
relationships. His choice of case
studies illuminates his central
concept of how “common sense”
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can be redefined by political
culture, while at the same time
pointing out the differences in
how this is expressed – and how it
may succeed – in three very
different contexts.
In the case of Poland in the
1970s and 1980s, Goldfarb
argues that unofficial groups and
dialogue eventually were able to
provide an alternative political
paradigm, which effectively
challenges the idea that truth and
power are two sides of one coin.
Rather, as public understanding of
“truth” shifts, so can power,
transforming a “culture of
power” into the “power of
culture”. Goldfarb draws on a
broad range of political
philosophy, ranging from Michel
Foucault to Alexis de Tocqueville,
in ways that illuminate the
original work, critique it and
show how it relates to the idea
that the relationship between
power and knowledge can
reinvent political culture. His
ability to discuss political
philosophy concisely with incisive
critique is particularly good,
making one wish it were possible
to drop into his lectures.
The truth/power relationship
resonates through the two other
case studies for the book – the rise
of Obama and the conflict
between Israelis and Palestinians.
Goldfarb is particularly good at
showing why Obama challenges a
more nostalgic view of the US,
while demonstrating how the
president suggests an evolution of
American common sense:
“Obama has been trying to
emphasize the need to link
individualism to concern for the
common good, while his
opponents have been countering
with a commitment to the notion
that the way to achieve the
common good is through
individualism.”
In Goldfarb’s analysis of the
Middle East, he acknowledges
that there is little progress toward
shared goals between Israelis and
Palestinians. His discussion of two
different dialogues or “realities”
for each group is particularly
interesting – here there is no
“common sense” and the “small
politics” of interaction hold out
little hope for resolution so far.
Goldfarb makes a unique and
highly readable contribution to
thinking about political culture.
At the same time, he raises some
questions. In particular, the book
leaves relatively unexplored the
role of the internet as a way of

facilitating small politics through
networked communication. While
he stresses the role of intellectuals
in political culture, perhaps more
distinction should be made
between elite and popular
political culture. Also, as much as
he addresses the “elephant” of

Goldfarb’s ability to discuss
political philosophy concisely
with incisive critique is
particularly good, making
one wish it were possible to
drop into his lectures
political culture, he underplays
the role of broader political
change and context to a degree
(such as the shift in Moscow that
facilitated Polish independence).
Overall, however, Goldfarb has
produced an erudite, yet lively
and readable, contribution to
efforts to bring more creative
ways of thinking about political
culture to social science.
Sarah Oates is professor of
political communication,
University of Glasgow.
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t the London School of
Economics a few years ago I
listened as Richard
Goldstone, then the great guru of
the international criminal court,
outlined his case for what the
author of this stimulating book
calls here (only slightly
misleadingly) “human rights
prosecutions”. At the vague level
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of rhetoric, the argument is simply
irresistible: how could one not be
thrilled by the ethical panache of
a guy who wanted all those brutal
dictators locked up? Answering
him was a young and careful
scholar, Leslie Vinjamuri, who
went into the details of each case
where it had been tried, showing
(as she believed) that things were
not as simple as all that, and that
these kinds of trials can often (or
perhaps always?) do more harm
than good.
So who is right? Kathryn
Sikkink has written a book that
sets out to supply the details that
Goldstone so obviously did not
have to hand that night: for her,
human rights prosecutions are not
only “changing world politics”
but are also making the many
states undertaking such trials
better places in which to live
because the very fact of their
occurrence reduces the general
level of repression. This book is a
great read: Sikkink weaves herself
into the text in a way that might
strike some as a bit Oprah-esque
for a scholarly text, but the
method certainly produces plenty
of interesting stories for the reader
to digest while taking a break
from the hard political-science
bits. Her examination of how the
idea of such prosecutions grew
from being a new obligation
peddled by “norm entrepreneurs”
via a “pro-change coalition” into
the new common sense of our
post-Cold War age is riveting and
largely convincing. (Sikkink
reports an exchange between
Goldstone and the former UK
prime minister Edward Heath that
neatly captures the old approach,
with the politician castigating
Goldstone’s appointment as a
prosecutor of war crimes as a
“ridiculous job” – and it seems
clear that this conversation took
place not all that long ago.)
All of this, though, is just
skirting around the key challenge,
which, as an avowed
consequentialist, Sikkink has set
herself: do these prosecutions
work? The closer you read this
book, the more anxious you
become that finding data in
support of the “justice cascade” is
more a laudable effort of will than
it is based on clear facts on the
ground.
First, much less of the book
than you’d expect actually
addresses the point head on: just
one chapter and five pages at the
end. Second, the main chapter on
this subject is rather hard to

follow, being part commentary on
past work, part development of
new lines of enquiry and
(unfortunately) it plunges into the
technical at exactly the moment
when the book’s clarity (generally
very good) should be at its
sharpest. Third, when it comes to
the key conclusions, such words
and phrases as “may”, “can”,
“generally support”, “thus
appears”, “may deter” and the
like puncture the text throughout,
giving the impression of a careful
scholar sneaking her bits in while
the rhetorician deliberately looks
the other way. Sikkink is most at
home in South America, and I was
never quite sure whether extensive
work done in that region was
being forced into a universal
shape that needed to have been
separately grown and nurtured.
Fourth, the book ends with a call
to root its argument in “deeper
ideational instincts in the human
brain”. Now while I am far from
being one of those academics who
“shun the suggestion that humans
intrinsically find certain human
rights ideas appealing”, this is an
odd place for a book to end up
that has told us of its intention to
stand or fall by its data.
The great thing about this book
is that here is a human rights
advocate prepared to dig in and
get her hands dirty with empirical
research. Halfway through she is
generous about another scholar
whose data has led her to
different conclusions, disarmingly
admitting that they have now
merged their databases to try to
crack the problem. Sikkink’s
“opponents” are generously
treated throughout. We might be
entering a new phase of human
rights research where
instrumentalism is acknowledged,
and in which ethical talk is
deployed as an embellishment
rather than a way of avoiding
hard work. If so, the subject of
human rights might yet come of
age in the universities, just as
much as it so clearly has on the
streets.
Conor Gearty is professor of
human rights law, London School
of Economics, and a barrister at
Matrix Chambers. He is author of
Debating Social Rights (2010),
co-written with Virginia
Mantouvalou, Essays on Human
Rights and Terrorism:
Comparative Approaches to Civil
Liberties in Asia, the EU and
North America (2008) and Civil
Liberties (2007).
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